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Miley, Jackson and Robby Stewart, a set of very wealthy siblings, are all huge fans of the 

heavy metal band, ‘An Alternative Direction’. In 2017, for Miley’s birthday Jackson and 

Robby hired out music hall and booked the ‘An Alternative Direction’ band to perform, as a 

privet surprise party for Miley.  

Flyers, posters and other advertisements where created for the party which, amongst other 

things, advertised that there would be a ‘mosh pit’ floor provided at the venue. The 

advertisement included a warning that you should only entre the ‘mosh pit’ floor if you 

‘consent to taking part in the mosh pit and accept the risks that involves’. Hundreds of the 

Stewart family’s friends where invited to the privet party, including Miley’s friends Lilly 

Truscott and Oliver Oken.  

The party began at 9pm November 23rd 2017 and ended 4am the next day. At the venue there 

was a single entryway to the ‘mosh pit’ floor, which had a very visible, large neon sign 

indicating that it was the mosh pit floor, which repeated the warning around entering it. It 

would not have been possible to get onto the floor without seeing the sign and being aware of 

the danger. 

During the party, Miley convinced her reluctant friends, Lilly and Oliver, to join her on the 

mosh pit floor. Oliver only frequented the mosh pit floor once, before he was struck in the 

face by Robby, who was in the mosh pit, and suffered a split lip and bloody nose. Oliver did 

not return to the mosh pit that night and soon went home.  

Lilly, however, loved the mosh pit and frequented it multiple times during the party. Lilly 

was a particularly skinny girl and was knocked off her feet multiple times in the mosh pit. 

Each time Lilly was pushed to the ground, she was picked up and removed from the mosh pit 

by security, whom warned her it was best for her to stay out of the mosh pit. Lilly ignored the 

warning each time. Near the end of the night Lilly once again entered the mosh pit and was 

knocked to the ground by Robby and suffered a fractured nose and black eye. 

The next day both Oliver and Lilly contacted the police and reported what had happened. 

Robby was subsequently arrested and charged with two counts of assault occasioning actual 

bodily harm. 

At trial, Robby argued that both counts were defended, as both Oliver and Lilly had 

consented and volunteered to harm when entering the mosh pit. The trial judge disagreed and 



directed the jury to ignore the defence of consent, in line with the case of R v Brown [1993] 

UKHL 19. Robby was convicted on both grounds. 

Robby appealed to the Court of Appeal, on the grounds that the trial judge had erred in their 

decision to deny the defence of consent being presented to the jury.  Robby argued that: 

1. That the level of harm defendable by the defence of consent should be raised from 

Battery to Actual Bodily Harm 

2. Alternatively, that consenting to a mosh pit was akin to consenting to an organised 

sport, as per R v Barnes [2004] EWCA Crim 3246, and the defence of consent should 

be allowed for this public policy exception. 

The Court of Appeal found in favour of the Crown Prosecution Service and Robby now 

appeals to the Supreme Court on the same grounds.  

 


